UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

10-29-2012

State v. Moore Appellant's Brief Dckt. 39914

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Moore Appellant's Brief Dckt. 39914" (2012). Not Reported. 882.
https://digitalcommons.law.uidaho.edu/not_reported/882

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

Inmate name Itl~t-

r

moc No. '90 t-:J-.S-

Yl/mll"~

Address,f/C,' tV,O" Bo<i
Bc(~.Rj ,Il· 8' 3707

£'<;"0 '1

Appellant

IN THE SUPREME COURT OF THE STATE OF IDAHO

tllLorr

L2't¢ M

~ t' (].,.s" - , )

.

)
)
)

Appellant,

vs.

STa-/~ 0.+ .eel:J

Case No.

3 99 1'-(

do 8'""OD

.3 73

APPELLANT'S BRIEF

)

tD

~C~O~r'~~~o~r~#='~J~~~--~---'
o ~~?t+ m~/·Yd..J:Z V
Respondent.

)

)

)
)

------------------------~)
If rt....

Appeal from the District Court of the
for
The Honorable

11-=..' J
ll1t./r1. "5 h, It bJ

CO~T4yvt

j"
J-,.

(-rd.-vSCilf7"

5rdr~..

1v"" J,,-Sc n' fT .5ra f:.t.

I1<

3,,,

r rcJp../5c/,(rr Jurv ~ J~IO

~(

I'tA-t'G-h5?J.. (
P~..e ~ ~....J-~ -PiO>;c..v

'*

County.
, District Judge presiding.

;

f! It, <""'-/

IJ t YM6() 1",<

Judicial District

Jl']Ac;o.~.

I-lo'6trD3'70/

~ fifo "37'2..
../

{1 SS 7

P2~~

173

~b''.I 9 ( ~'91

t./ 7 7'/
J

5 n,,< iJ" Mo ()I'~ 1"/-6 <?:6CY373 . P7)~ h-f'"7
IIAc/J,iJSft(d.J OJ.r( e>:F- on-'<-~
K.

~~-,

Tc'oA/);

bY<A2;'f-;

.

lOt!

~.j /}f p( C b rJLi/~
S "l'J. r..e i/. 1I1..bO~j I <..[fr rd J, tvo f(ct7;
'2-3/ pe:?d :5"'32- (rhts cr,;fpl" :J-oIO)

'1;

FooT;v;?T~

fll £2 rJy

V\.

Of

0

-rh ('S

Pac{-\.ft r:, )31

tt
APPELLANT'S BRIEF - 1
Revised: 10/14/05

~

C "2..

>~

Vi S \ (d..en!:2)

f.:;oT1'--0 r~ /'

~:1..,

J-.

I

I ~ Th~l'.e

0/(1.:':>

Coer.f.<J ;'{;
~# 36.,'0 33

:L £1",-(1

S

dd CoX effl,;2A..r wiTA Sf.,cls< ffirL/J ~$ //rJ klk)

Ti'~ e~

-..il

;J(i4

7

,AI...; (!~

CJ~'-<./tA)ctfEG 'or-57"'!:>

,11,0
Y-l.7t

''''

J-/K...~J/ ft;vr

{J~(( 7~ Jo1{(.:;

PJf'
-5.

r.Jl ad..

-rtd,"';:;;;e-rr"pi-" Doc,

","/T~"/ c--e,

ml-e-k;eCL (

7~ L,';ve5 g.
t)7:::,.,vT;- JJ(.

/t) ..j-If
,,;~ ~

,'..vJ-~]e,....m~'.vI(LT.f CJ)cYVj r.,v/1h ~. S-'l,.J~!f/~

I

/ (a L~,i /1(; ..Q J La

L <:210 f'f'

S Td T

ddd.2_tJ r~

['aver D'-\- dIJPs;;/S

<lL

v{

fA) d

,

?eMAcS,::-

([7 n)

<3 3 0

h~/d r~JT (f) ,4,

CoorS
(

WJ...>

i.Jy

(!)NC~

"JS ,'.g,J c>rJ.p,~ /+,/ =S- alvi'IAI Pl-f.C} j,~Jr
/-I- 't ~ s- d u r rc:; S e rVIu-'c, ry c> ;J 2. r 0 cc a!:> /6"1/> " JrJj

J,tVt;/~rJ

cl'..zJ,( Je;r

\)

/~ 19/ J. o

I

.,j ;}.

~,'!".s

I ~e6 t · ,

uns.o

P.;t 7

(l),Lf) "< LIr,

L,J

..5~rveJ

3"+-'1

("vrT wrIt

is

.

fJ·~r P/~ d

L;JJ

t11,,::.);. R,;;! t1lc I Jus i/,JJ

IMf<>j~

IV,

S".Jt"JC~

h K. ..ec.~ .fe or " 1/ r:: llr '2 ( A..-Je.G;" /)'( ( V ate. 5~r £'1/ q

'"

Cf[f-6 -0'0- 3'73 PL:tcI
I

S-fK~~u~'" £Pdp -;.,

7

L III

'f

A~drrAy Dec.. (,

/:","7

71 I"'~ dllf:

..; JJ £Jrv. 67.f5~..fQ'> WQ~~ e1J(Srcd I CONtrol
SIC/INDIGENT PAPER

(",J

7

-rty fJc.r m ;<-"..2 J

/

t11c./2 (/") t. 1(0

iSr~ ,'-7-0'3

5 f1...IQ r-x:

?-err>

'(

V{Uv-

r

Sr'r •

-_

~bNOr

71 If.,;-; Z,./c... {

LN:

"

JI

'16

rk

u'St-Ks~r~-a.

J.jJ."V ~V

p4(I<c,

J R/'d I

;:.~

7lu:.

Of-

C~sTr'TJ1((r,-cJ :15 w~/(

fa i.,;?c:7c (Q J

h"JS

C 15,

hiS

clorr'.

J f.

;J;vd

R

ilrT-

oJ T"-

f( ~cc>,"'c!5

;6

C"

rVi<"1 ,"4>

0/

pVJ J uJe 'C./.,; /

~5 .iJ? Lu {J=/IA,.

L C>l-

7,",

('vi,,,'!' (,

('~c:v s.~/ ..e Sf.s>rT /f~

5

<?

Lit

roC-€

Fvll f-Jf 7" ~J

<ad, ~

0;-'

JTcd.sJ:;:'•

~~~~~~~~~~~~~~~~~-=~-=~~~~-=~

it'

[,.)Corpe,tdVNJ

CJS~<?.

,OlilC"Ld- ,1..(3
T~

Cl rVorh..ar S

I~ f.:>~

I&tProPe,-/f,,(

I,

F-~Jd2-rd.1

Un.)j.12;"

7

Rui.1l f s

Hu b-D y-. S-S-S- I'Vt fA), ;;.. ct 7'71 (;V, /J~ 197')
'I5,-,pr~t>w' CoUrT .:tv.sTiC->-.?
llJI &-e()(JU'U:? I
P~v~wl Co.<J-nro/ is 2. /Ji?5r~Y- Chgqye ,~(J)(uILJ.)
;Of fl

SR

II,

TJ{

7

Dr r"V

('7

unJJ

J;(':

rul.;

7h..r, L.4lv <wc,<
CO~tbc>JId<l &.f.

h:S(tdJ;~~

I

fJto Irr/c;,;;
c

.
-P;Zr

7

SLKLu/rcz/a

!J1orR

£1lCM)Q t:

C'orn{J)~T<€

if d "1
I

hi2.k04-v'C(

7

0&

R.t:J.vrcT"5l!

5 c> f<7/"!r

O

r'rn

d rLt(er;b~ J.d_ 1"..5 t0J.5 &Nd
---;---/
{'
r ..Ru(-J. Ov-/CR. .. I h~r'<e Lee 0eo1frby'
tVoT orv~

fr(ScW~

bur bo [£ (;])-~Sft:'

T""- cI"s,-.
/

Ail

r(,.
•

=.

wetI ""

.tz> -f ~ n 5" up
ru:? f/I."
•

CedeT'JJ S 0#$:<-" f
,o.rJ·
J
»

SIC! INDIGENT PAPER

t3' re. ('YW/)

"'-'7

.:1

4?

C T~

!5 v' fir.,
"

{'C..s p It=

-;;ztt-'> v-o;J:..e ,/

0--' :5

/

O(g'5d~:>..,

.3
7:J-

2>+-

f...e/~'T;S(l7;e:MJ
Ct~ ~d

t)~,j ereV('eu-;ly d~-

br/vJL.

/

£,»a.J

C1-

i'A)

LSSu.e.>RdT
:;[JeiV <l..-, n1e.-f

0

C

c/gG,~5Io.J I/tl a.,J

deL'oAl bR.-L-u.JR.g.J -rtw SC;~ i/Ti'{J;?'.//:S,.> ,.51d-G,;; PI Rh~JcI~>.
=-,
t3{ lJ'divo $~2., ~k,3I 1/ P<.3s! Lfr:£ I./ 1..{5f-:A. (;}ect:J) ~,FiJJ.If(,f'
0 F5rrdo.~
/
/+
I

J~5>- IJahu lo~! 110;, <;'61 e.~J, '1(( 9 riol (i'7r'f)(RJ ;IuJ2LJ..,--J.
(pteve.ut:[ Th..Q
r
CJ~ f' <D ·ft /,/J 11//

6oTA.

C{oJ'i2.'7

iiD"GJT;;a,J 05:

Lc6v5..:?>

v

£VQ

£;rt

I

;:?c..Ti6....v

0 ~

y4g

J.c'c-7/:jJ...,..)

is

#1f?t-t'r>

fch{ f 3tp (32

bee ::2.. COQ~r

c;sJ ;} Lso Jut;
.

<-/;}.. rr:7.., or- t-SSu

.frJr.J~/

(

b~T~Q....e;1I T~. SJ.h-1s;>.

b

/,'1/

R.st ::rvJ~L~fZ);J4. i~svJj
f" r- .

loIKp.v--R.".;rJUr-{S.

C)..~) ~ 'Y

0h. /c.. (

')

fOrec((V.>rO.J

fldb.f<Ml?vV!(Q,-/c1,z.,-.r;r!

5~~.R

+ CJc.r/CI~

d.., C rd.JZ l i~,f/ J f? r~ (/;'00.5>8 S u /'(~(~'

D/~clr..)5(o

Sec;( uQ.J

0

D ~~

b (IL 77:J a

,SuI,-

f drTr(?z Uf0."JTL
.

J?...t/f/dde-e... If. flk./;V.5j /0)(J';;).<7 ?-)t~

(/(6

C('t4f'f!- 1'133) S<.R..k

Did.AOd

VI k-r4lcteu

''''~V("o0-R i~c.. I Irq :Q.J/...a ,LtG; IS7)) ytJt (J.. '}-d 3/9 ,5.:2-3 (l'lTiJ
c,'n¥ ,£-1'"6(1:1 0~yCe v, /IYT,)t'flrl< L~,."d Co.. 3 s-,.r;J ClJ.xy 5]f<t ;).olr /3Jyf
,
I
/.
(12;"2--) Cir:e~ //IJ ke./?r t/. STJr~1 loa ,IJil!;o to 7~. (, 7:3) to7 A/hl
ICJd)":
JO(J'7 (1'179) Fvy(Iu>,..w~·~.. 1..1 hd.5 '-r:t.A1C; Io~Q,J ~ law
7
.
7 ; ,
[&1 r:::t

6:: CQi'KQ '?

fCt "(ilL. rp1i,,< {]) r

-rz.

SICI INDIGENT PAPER

Q

I 'J..J

(u j.p

o:r'

i')~

r~_

l;zw J.t;:> v '.1 J?cC

C-d s~ k){fG{

Q

(.J df'e~<:~1

M,,>T- 10 "

7

,.ad~

S6S)

r

;>

•

SO~)-O f<3d.. t, Y 2 br3(~)

I
JUitU"0'4v

.RKh,;-bcCq

ST-;rr,"",>

Juch=S'..n1."J 6>-5 cvJyf'c-T/c.;.) w ..1:?

b~LavhR
NCI(

'r4

~' 05 T~'-'S

[pcGf."'ed.·

Ac:co r lf7Y' t..J s
J

.

Va c--T/j, [of' Tl....e \T...>J£.RhLW'M~ O'~ CottOv,cTro ...j Cl"J:,L ('~;v'\.d,vl .. ~.
51&~3 lU~

4.hl'i..

J}L.

('~W'1.([_J

t\.&

5:0(,. . . ft. dc7~Y f roLCL~d.f:Vj.5

Cd Sg

(2<»" tI ,.oi",a. d!jne!"V<'.JL
,

o () c J s: Ct 'S ;6 d - t n)
-

Tl.t..e

L

~S

R __ .

{~ph''>,'5- .;zji~Jr (~...J
-

IV 6< .3 <;;;"'i..t r <!z

!4tpJl..I(<t[te

!I

C~VV( i:VUfgril"'TL&'fluSfJ 2J~T

'...

C/d1 Re..s IvcLZctTdCoJJ,J,J'>
Th~-r

(15

d(?l?< {(fl.;£, Cr;

rite

O)? 1hdT

lUa 5TdTzJT~ ff/4>(

l~j US?

«P-

f),)

('o(:/../t~i

f~

;]

~. j1J, O~ r~j.e:,M..dr'

&0 ;;z",rlu<nJ6 'c;ZTt D 0J

c1 e C./~aJ cl Qf"((/.2 S,

&o,5e'(;o T;'ortl

1m -J

0

It;-

r

+- 7 h.. Q.

Cl§l'fS:f,
C-;(S e

cf)<..r'r;'

I

fu ~>J95

o-}-

SIC/INDIGENT PAPER

-C~

&:

L)rS

t

1""""

S. eTc

dr"SL

/2c...> To 2 if

Ldd

iAJ 7\<1

[J5e5:

;l"">d

hJv ~ -1 drr~J fJ1;ch ril I
9.7 J-o /0 7 OcT; ij d--O 10

1~,1)

1

J

/Is ritz to CoS i't:VTrV,J

f2y It',-1 5
de.ly __

tt~

,00 r".J[J

01-> C

C)'f: 7ft.!?.

dce- /Jr:...J

oR

[25 J;L

C()urTi.

f .Q.r1~

;] S

,,)-

dJ?tVc '~f

["he

0+- dtobr--cr;

p/D S /c ufr "0.'1,,) :>

° ;.; df.)'1

6]5 ...

SD

I

~.J U f) Iw. /11'/,

4-t>f->-12. f(aiR..
I~

CI-;

...

rRSf'ei.7~vrl/ t-'>tilU.~ ThJT TIt is.

cL-S7rcLl,(

J110 tr'0 tV

It ;:?c/J7

7

S iv.>J/ i

('vir ~f :PtV~

J'r07V\

;;;pJY'

r.e rnJ ")CL ~

d.~Rr

012:£.

Id ddl dued'!>

mela v~t A.J

a

I

Wev

LovrT

,r c,!?,

d(J~

5)' Cd)

4.1 () ~ 1'r;7fo1c
71,__ ~ /J,

Q.

()

s--

CdS <?

u.JJ ~ rp(,,,c(vdJ Or: bJCf'.a.J. 16£
Tit" S lour!" IJ1/LA~71
I
'
J!)1,-/dvC1~ leN wrJ.s p rxc- ~..QJ. bY"
Je-f;S fe £ur:l '/ 'de-J
I
lJ~

('0 vPru2.1'Y'. ~

SICI/NDIGENT PAPER

I d~~

('

D

r

T~

I C2 A-i j

It

5122/21

State ofIdaho v. Albert R. Moore

Page 173
1
2
3
4
5
6
7
8
9
10
11

MS. JONES: In terms of it being an exhibit.
THE COURT: Do you contend that the only
defect this .
, n im roper
~ndation for it? Do you contend -- do you
:
agree, 1 guess I should ask, counsel, if the
Westlaw North Dakota century code submitted b 1
i
Mr. Gunn is a true and correct copy of what came I'
off of the Westlaw state?
I
MS. JONES: I agree with that, Your Honor.
!
THE COURT: All right. Well, I'm going to J/
go ahead and have this marked then as, how abou

in

I

J,

~~~~t5?~

12
13
14
15
16
1. 7
18
19
20
21
22

(ExhIbIt 5 marked.)
THE COURT: And that way, ifthere's an
appeal, the record will be complete with respect
to what we've looked at here.
MS. JONES: It's just marked, it's not -THE COURT: It is admitted. It is not
Itdmitted for purpose.s 'of goingoaclrtoL:he-.jury,
because the question is not whether or not - ~
jury is not goifrg to be asked an questions ab~t
whether
e statute in North Dakota is a
23 substantIally confOTIl':ring statute. Ihit's a legal
24 qu~e court to decide.
25
I:find that it is. I:find that the
0",.,.0
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BOISE, IDAHO
DECEMBER I, 2008
THE COURT: We'll take up State versus Albert
5 Moore. This is a pretrial conference. We met in
6 chambers. Counsel are here: . Ms. Bennetts for the state,
7 Ms. Bublitz. Mr. Moore is here.
We talked about a concurrent sentence,
8
potentially, ~ one~year fixed, four years indeterminate,
10 along with the sentence that Mr. Moore is currently
11 serving in an earlier DUI case.
12
Were there any other matters counsel wished to
13 put on the record then at this time?
14
MS. BENNETTS: Well, there were a couple things
15 Judge. One was I was -- I may ask Madam Clerk to look
16 up. For some reason, I thought it was one plus five I and
17 that could be just my memory.
18
MS. BUBLITZ: It may be one plus five. I was
19 just going off of memory when I said one plus four.
20
THE COURT: We' 11 look that up.
21
MS. BUBLITZ: I think Albert thought it was one
22 plus five, too.
23
THE COURT: I may be in error. Anyway, whatever
24 that sentence is that Judge Wilper sentenced the
25 defendant to, that's what we're talking about.
I

'Cre,'5: 3
\-76

76

'1

A

I don't quite remember that.

Okay. Now, they say that when the police
3 contacted you, you were under the influence of alcohol.
Is that true?
A Alcohol and drugs.
Q Alcohol and/or drugs?
Q

2

7
A And drugs.
8 the time.

I was under medication of drugs at

Q Okay. So, you can admit that you were under the
influence of alcohol and/or drugs?
1
A
Yeah.

9
.0

Okay. And that you have pled guilty or have
3 been found guilty of at least two prior violations of
I Idaho Code Section 18-8004 or a substantially conforming
i foreign criminal viola tion wi thin the previous ten years.
)ha t 's a n issue you wish to appeal?
A Yes, si.f.
Q

But you have at least admitted that you have
pled guilty on two prior occasions to some sort of an
offense charging you with driving under the influence of
alcohol; correct?
Q

A_.. The offenses were physical control, Your Honor.
Okay. Being in phzsi~ control of an
automcbile while under the influence of alcohol?
A Yes.
Q

5-'--

MS. BUBLITZ: Your Honor, he may also be
pursuing for appeal the issue of the nonconforming North
Dakota statute that was already raised before another
judge and, I believe, is on appeal as we speak. So, that
may be an issue in this case, as well. Other than that,
yes, that's correct.
~~. BENNETTS: It is correct, Judge. Thank you.
THE COURT: Mr. Moore, did you have any
questions of your lawyer?
THE DEFENDANT: Not at this time. There is
10
11 always a lot, but you never think of them when you need
12 to.
THE COURT: Well, I want you to make sure that
13
14 if I'm going to take a guilty plea from you that you
15 don't have any questions of your attorney at this point
16 in time. So, do you have any questions?
THE DEFENDANT: I think she fulfilled the
17
18 describing this issue as much as I can understand it,
19 yeah. I think it's the best I can do, yeah. We're okay.
THE COURT: Well, is there anything that you're
20
21 not understanding at this point?
22
THE DEFENDANT: No. No, sir.
23
THE COURT: All right. Now, you're going to be
24 able to appeal the speedy trial issue that you've
25 asserted all along. Do you remember that one?

t3 r~,

88

Docket No. 36033/Case No. CRFE-OS-373
1 appeal for me.
2
THE COURT: Well, and she may. Or she may have
the State Appellate Public Defender. And I'll let her
visit with you about that. I'm just saying you have 42
5 days from the date that I sign this, which will probably
6 be either today or possibly Monday -- you have 42 days
7 from that date to file a notice of appeal. So, you've
8 got plenty of time. Okay? All right. So, now, did that
9 answer your question?
10
THE DEFENDANT: Basically, pretty much.
11
THE COURT: Ms. Bublitz, do you know of any
12 reason, legal or otherwise, why the court shouldn't
13 pronounce sentence?
14
MS. BUBLITZ: No, Your Honor.
15
THE COURT: Well, Mr. Moore, I don't think I've
16 heard it better said. M is a lifetime commitment, and I
17 hope you get it. I think if you dealt with your drinking
18 problem and stopped, whatever the higher power intended
19 for you to live, I think you' ie going to live it out and
20 hopefully have some productive years.
21
.I'm going to follow Judge Wilper's lead on this.
22 Irs going to pe a concurrent sentence, one-year fixed,
23 .four years indeterminate,-EE'edit for time served, five24 year driver's license which this one will start today.
25 Well, .it won't start until you're released from prisoy.
.f:-..

-7

99

12
13
14

15
16

17\
18
19

20
21
22 c

23
24
25
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Docket No. 36033/Case No. CRFE-OS-373
BOISE, IDAHO
DECEMBER 31, 2008
THE COURT: We'll take up State of Idaho versus
)ert Moore. Okay. Ms. Bennetts is the handling
lte's attorney on this.
MS. BENNETTS: Yes, Your Honor. Thank you.
THE COURT: Ms. Bublitz is here. Mr. Moore is

e.
:l to speak up, I

Ellfnk;

Mr. Moore.

Dideyou ne~~f 'four

~--

THE DEFENDANT:

Yeah.

THE COURT: .Do we have a hearing piece for him?
Mr. Moore, I said that you have accumulated 848~
; of credit for time served since you ~te placed in
ody on this case. 848 days. All right?
THE DEFENDANT: Yes,
,. SlT. That: soGDds a lot
er than what they was giving me before.
TI-IE;._COURT: Okay. Well, and I'll let you talk
over with your attorney, but that's what we're
19 you credit for, 848 days. All right, sir?
THE DEFENDANT: Yes, sir .
THE COURT: Okay. I've reviewed the presentence
t that was earlier prepared in the first felony

Dr-'<...i:.j-
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HI III

(Exhibit No.1 marked and admitted.)

1
2

THE COURT:

3

The Court will find that it is a

4

properly certified judgment from the State of North

5

Dakota.

6

for driving under the influence.

7

"was in actual physical

8

vehicle, North Dakota lIcense, while under the influence

9

of alcohol."

10

It is for the offense of a comparable statute

co~trol

It states specifically:
of a 1987 Ford motor

And the Supreme Court has reviewed that issue,

11

it is a conforming statute.

12

second prong of the conditional plea has been

13

demonstrated to this Court; that this is an appropriate

14

enhancing offense.

15
16

sentence as earlier set out in the Court's judgment "
~~~~----~----~----We'll prepare, of course, an amended judgment,

17

Madam Clerk, reflecting the -- today's date.

18

we'll calculate any -- well, we'll give him, of course,

19

the preincarceration -- the plea credit

20

reflected earlier.

21

correct that issue.......

22

Court will find that the

And so the Court then will impose the

~at

Certainly,

we had

The Supreme Court had asked us to

But, anyway, Mr. Moore, certainly before the

23

Court is this issue, and the Court has determined that

24

the -- all of the conditions of your conditional plea

25

have been established to be in place in light of the

6

1

Supreme Court's ruling.

2

Anything else that needs to come before the

3

Court then?

4

year fixed,

The Court will impose the

sentenc~

-

-----------~------=-----~-

four years indeterminate for

5

MR. BANDY:

No, Your

6

MR.

Your Honor, did I understand that

7

DAVIS:

---

~

THE COURT:

9

MR.

10

11

----~--

r

Yes,

-.-

and he may appeal that.

DAVIS:

Thank you,

THE COURT:

All right.

Your Honor.
That will be all.

Remand you to the Board of Corrections, Mr. Moore.

12
13

Honor~

the Court will be entering an amended judgment then?

8

(End of proceedings.)

14

.15
16

17
18
19
20

21
22
23
24
25

-

0r-e 1./ 11.
~
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Case No. 35486 was reversed on appeal insofar as the North Dakota
[231 P.3d 549] conviction being improperly utilized to enhance the charge, then this case would be remanded back
for possible reduction to a misdemeanor.[15j Thus, he requests that if we grant relief in Case No. 35486 in regard to the
North Dakota conviction-which we do above, albeit on evidentiary grounds-that we remand this case for" further
proceedings as intended by the district court." Given our decision regarding the inadmissibility of the North Dakota
judgment of conviction and subsequent reversal and remand in Case No. 35486, we remand this case for proceedings
consistent with our opinion and the Rule 11 plea agreement.[16j
III.
CONCLUSION
In regard to Case No. 35486, we conclude that the district court erred in admitting the state's Exhibit 4
because the.copy of the judgment of conviction was not certifie9. Accordingly, we vacate the judgment of conviction and
remand. AslgUidance in the event there is a new trial, we also conclude that the court did not err in finding that the
j udgment of conviction was not constitutionally invalid, nor in deciding that the North Dakota statute was substantially
conforming to the Idaho DUI statute such that it could be used to enhance the DUI charge at issue. Pertaining to Case
No. 36033, while we conclude that the district court did not err in denying Moore's motion to dismiss on speedy trial
grounds, Vie remand the case for further proceedings consistent with the Rule 11 plea agreement and our decision in
Case No. 354e6.
.

-

Judge GRATTON and Judge MELANSON concur.

Notes:

11J On appeal, this charge is referred to as Case No. 36033.

[2J Idaho courts have sometimes described an element that elevates a charge from a misdemeanor offense to a felony offense as a '
charging enhancemenf' or in similar language. See generaIJy State v. Weber. 140 Idaho B9, 95, 90 P.3d 314, 320 (2004); State v. Schmoll. 144

Idaho 800, 172 P.3d 555 (Ct.App.2007). This should not be confused with a " sentencing enhancement," Le .. one that authorizes or requires
increased penalties for a misdemeanor or a felony in certain circumstances but does not, in the case of a misdemeanor, elevate the crime to a
felony See generaIJy State v. Anderson. 145 Idaho 99. 175 P.3d 78B (200B): State v. Gerardo, 147 Idaho 22, 29-30, 205 P.3d 671. 678-79
(Ct.App.2009); State v. Leslie. 146 Idaho 390, 195 P.3d 749 (Ct.App.200B). Idaho's primary DUI statutes, Idaho Code §§ 1B-8004, -8004A. 8004C and -8005, contain both types of enhancements.

[3] Pursuant to a 2009 amendment, Idaho Code § 18-B005 has been restructured. Idaho Code § lB-B005(5) is now I.C. § 18-B005(6). For
purposes of this opinion we will refer to I.C. § lB-B005 and its subsections as they existed at the time of the charges in this case.

[4] See North Carolina v. Alford, 400 U.S. 25. 91 S.C!. 160,27 L.Ed.2d 162 (1970).

15] While not at issue on appeal, a review of the record indicates that between his arrest on September 3, 2006. and sentencing on
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December 31,2008, Moore was incarcerated for a total of 470 days as a result of the two DUI charges.

[6] This charge is the basis of Case No. 35486 on appeal.

(7) The court noted that the bench warrant was admitted for the limited purpose of proving that Moore had pleaded guilty to a violation of the
relevant North Dakota statute. In view of our decision here, we need not address the correctness of this ruling to admit the bench warrant.

[8] The Court specifically noted that judicial records are considered" public records" under the Idaho Rules of Evidence. Korn, 148 Idaho at
417 n. 3, 224 P.3d at 484 n. 3.

[9] Even aSide from the lack of certification on the judgment of conviction, various other problems and inconsistencies existed. For example,
the judgment contains no reference to the North Dakota statute under which the conviction was obtained. In addition, comparing the documents to

each other-as the state argues authenticates them-is not conclusive. The uniform complaint and summons and the judgment contain some
differing case numbers and while the uniform complaint states the charge as " actual physical control of a motor vehicle," the judgment states that
Moore pleaded guilty to the offense of" drove or in actual physical control of [a motor vehicle]." Finally, the prosecutor's vouching for the
authenticity of the documents by stating that the three documents had been received together in one packet from the North Dakota courts is
troubling. It is well established that no person may testify in court unless first placed under oath. I.R.E. 603. See State v. Gerardo, 147 Idaho 22,
26,205 P.3d 671,675 (Ct.App.2009).

[10] Of course, on remand the state could simply request that an amended judgment of conviction be entered on the reduced charge of an
enhanced DUI misdemeanor instead of pursuing a new trial on the felony enhancement.

[11] We note that the case law in Idaho concerning the burdens of proof borne by the parties in regard to a collateral attack on a prior
conviction used as an enhancement was decided prior to our Supreme Court's decision in State v. Weber. 140 Idaho 89,90 P.3d 314 (2004), in

which the court held a defendant's due process right to collaterally attack a conviction utilized for such a purpose is limited to instances where the
violation of right to counsel is alleged. Thus, we follow the case law speaking to burdens of proof so far as it applies to allegations of denial of the
right to counsel only. See Custis v. United States, 511 U.S. 485, 496,114 S.C!. 1732, 1738, 128 L.Ed.2d 517, 528 (1994).

[12] Our Supreme Court noted in Weber that several important considerations support limiting collateral attacks on prior convictions-namely
the" ease of administration" and" the interest in promoting the finality of judgments." The Court quoted Custis's waming that" , [ijnroads on the

concept of finality tend to undermine confidence in the integrity of our procedures' and inevitably delay and impair the orderly administration of
justice." Weber, 140 Idaho a193, 90 P.3d at 318 (quoting Custis, 511 U.S. 485,114 S.C!. 1732). Furthermore, the Court noted that" [b]y
challenging the previous conviction, the defendant is asking a district court' to deprive [the] [state-court judgment] of [its] normal force and effect
in a proceeding that ha[s] an independent purpose other than to overturn the prior judgment[t].' " Id.

[13J Moore does not claim that his conduct in North Dakota which gave rise to the DUI charge would not be a crime in Idaho.

[14] Our conclusion that Moore's speedy trial rights were not violated in this instance should not be interpreted as precluding a trial court
and/or a prosecuting attomey from simply asking a defendant whether he waives his speedy trial rights-thereby avoiding the creation of an

appealable issue. As this Court recently stated in State v. Livas, 147 Idaho 547, 551 n. 4,211 P.3d 792, 796 n. 4 (C!.App.2009), • good practice
would demand as much."

[15] When accepting Moores guilty plea, the court noted that it was a conditional plea, stating that:

/e/

Early v. Packer, 537 U.S. 3 (2002)
123 S.Ct. 362,154 L.Ed.2d 263,71 USLW 3312,71 USLW 3307 ...

precedent, as would warrant federal habeas
r~ief, so long as neither reasoning nor result of

123 S.Ct. 362
Supreme Court of the United States

state-court decision contradicts Supreme Court
cases. 28 U.S.C.A. § 2254(d).

Richard E. EARLY, Warden, et a1.,
v.
William PACKER.

4196 Cases that cite this headnote

No. 01-1765. I Nov. 4, 2002.Rehearing Denied Jan.
13, 2oo3·See 537 U.S. 1148, 123 S.Ct. 955.

3

Compliance with requirement that reviewing
court consider allegedly coercive supplemental
jury charge under totality of circumstances does
not demand formulary statement that trial
court's actions and inactions were noncoercive
"individualIy and cumulatively"; it suffices that
that was the fair import of reviewing court's
opinion.

Fcl1o·"ving affL"TIlanCe of h!s state-COll.;rt conviction fer
second-degree murder and attempted murder, petitioner
sought federal habeas relief. The United States District
Court for the Central District of California, Hupp, J.,
adopting report and recommendation of Nagle, United
States Magistrate Judge, denied petition. Petitioner
appealed. The United States Court of Appeals for the
Ninth Circuit, 291 F.3d 569, reversed. Certiorari was
granted. The Supreme Court held that state court's
determination that trial court's comments to deadlocked
jury and individual juror were not coercive was not
contrary to clearly established federal law or
unreasonab Ie.

20 Cases that cite this headnote

4

Reversed.

Habeas Corpus
<e=Federal or Constitutional Questions

2475 Cases that cite this headnote

State-court decision is "contrary to" Supreme

clearly
established
precedents,
federal habe~ relief, if it applies ruJe
that contradicts governmg law set forth m
Supreme Court's cases or if it confronts set of
facts that are materialIy indistinguishable from
decision of Supreme Court and nevertheless
-.arri'l.eLaLre.s.ult.Jlifferent from precedent...2.8
U.S.C.A. § 2254(d).

Habeas Corpus
€;=>Federal Review of State or Territorial Cases
State-collrt decisions which are not "contrary to"
clearly established Supreme Court law can be
sub' ected to federal habeas relief only if they are
not merely erroneous, but "an unreasona Ie
application" of clearly established federal law,
or based on "an unreasonable determination of
the facts." 28 U.S.c.A. § 22~(d).
"

West Headnotes (5)

1

Criminal Law
<c=Urging or Coercing Agreement

Court's

warrantin~

5

State court's determination that state trial court's
comments to deadlocked jury and individual
juror at petitioner's trial for second degree
murder and attempted murder, urging them to
deliberate further with view to reach agreement,
were not coercive, and thus did not deny
petitioner his due process right to fair and
impartial jury, was not contrary to clearly
established federal law or unreasonable,
precluding federal habeas relief. 28 U.S.C.A. §
2254(d).

3917 Cases that cite this headnote

2

Habeas Corpus
<e=Conduct and Deliberations of Jury

Habeas Corpus
<e=Federal or Constitutional Questions
State court is not required to cite Supreme Court
cases, or even be aware of them, to avoid its
decisioIJ,..being "contrary to" Supreme Court

179 Cases that cite this headnote

=
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conviction, and to re-assert a previously adjudicated challenge to the district
court's utilization of I.C.R. 36 to correct a clerical error. (R., pp.10-18.) These
arguments, and Moore's requested relief of the vacating of his conviction, are
beyond the narrow scope of I.C.R. 35(a).
Further, even if Moore's challenge to the district court's second amended
judgment of conviction was within the scope of I.C.R. 35(a), this claim is
precluded by the doctrine of res judicata.
Any claims asserted and finally decided in an appeal are barred by res

judicata in a subsequent appeal. Beasley v. State, 126 Idaho 356,363,883 P.2<L
714, 721 (Ct. App. 1994). The doctrine of res judicata prevents re-litigation of
lssues that have been previously decided in a final judgment or decision in an
action between the same litigants. State v. Rhoades, 134 Idaho 862, 863, 11
-----------------------------------~-----------------------

P.3d 481,482 (2000); Gublerv. Brydon, 125 Idaho 107,110,867 P.2d 981, 984
,~-------------------------------------------------------

(1994) (res judicata "prevents the litigation of causes of action which were finally
~cided
~nd

in a previous suit"). It includes both claim preclusion (true res judicata)

issue preclusion (collateral estoppel), such that a valid final judgment

'-

rendered on the merits by a court of competent jurisdiction is an absolute bar to a

-----------,

----------------

subsequent action between the same parties upon the same claim or issue.
Aldape v. Akins, 105 Idaho 254, 256, 668 P.2d 130, 132 (Ct. App. 1983);

~

Diamond v. Farmers Group. Inc., 119 Idaho 146,150,804 P.2d 319,323 (1990)
~

(

(£itin~ from Joyce v. Murphy Land Co., ~:::5:...:I.:d=ah~0::....:::54..:.:9::,..::.2:..:::0::::8...:.P....:..~2:....:4:.....:1~(...:..1.:::.:92::.:2::.L)J_J.).-",c"""it""ed.......in

Kraftv. State, 100 Idaho 671,673,603 P.2d 1005, 1007 (1979). Furthermore, it

.-_--_._-

has long been the law that a principle or rule of law decided ~ ae.eeal becomes
<~---,------.-.-.--,--

6

/(p

!be ,law of the case,
which must be adhered to in all future proceedings in that
--....
case, Combes v. State, Industrial Special lndem, Fund, 135 Idaho 505, 509, 2-0,

--

---

=='

P.3d 689, 693 (2000).
In Moore, 152 Idaho at

,268 P.3d at 471-472, Moore asserted that the

district court lacked authority to enter a second amended judgment in his 2006
DUI case.

However, the Court of Appeals held that I.C.R. 36 authorized the

court to enter the judgment to correct a clerical error.

.!sL Moore is therefore

precluded from raising this issue again.
Moore has failed to show that any of the issues he attempted to raise in
his I.C.R. 35(a) motion were within the scope of that rule. He has therefore failed
to show that the district court erred in denying his motion.

CONCLUSION
The state respectfully requests that this court affirm the district court's
denial of Moore's I.C.R. 35(a) motion.
DATED this 9th day of October 2012

MARK W. OLSON
Deputy Attorney General
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Early v. Packer, 537 U.S. 3 (2002)
123 S.Ct. 362,154 L.Ed.2d 263,71 USLW 3312,71 USLW 3307.,"

time and time again.' " Id., at 574. The judge made the
following statement to the jury:
" 'The juror has a right to do that, as you all know.
They have a right to disagree with everybody else. But
they do not have a right to not deliberate. They must
deliberate and follow the rules and laws as I state it to
them.' " Ibid.

Opinion
**362 *4 PER CURIAM.

The United States Court of Appeals for the Ninth Circuit
granted habeas relief to respondent William Packer after
concluding that the state trial judge coerced the jury's
verdict. Packer v. Hill, 29 I F.3d 569 (2002). Because this
decision exceeds the limits imposed on federal habeas
review by 28 U.S.C. § 2254(d), we grant the petition for
certiorari and reverse.

**363 I
A California jury convicted respondent of one count of
second-degree murder, one count of attempted murder,
two counts of attempted robbery, two counts of assault
with a deadly weapon, and one count of assault with a
frrearm. It acquitted him on 10 other counts.
The path to the jury's guilty verdicts on the murder and
attempted-murder charges was not an easy one. After 28
hours of deliberation, and after the jury had returned
sealed verdict forms on all the other charges, juror Eve
Radcliff sent a note to the judge requesting to be
dismissed from the jury due to " 'health problems.' " 29 I
F.3d, at 573. The judge then met alone with Radcliff, who
explained that " 'because of the seriousness of the
charges, I can't make snap decisions .... I was beginning
to feel a little burned out.' " Ibid. The judge asked
Radcliff if she could" 'hold out just a little bit longer,' .,
and when Radcliff agreed the judge replied: " 'I really
appreciate it. Otherwise, they have to start deliberations
all over again with another person.' " Ibid. (emphasis
deleted).
The next day, the foreman sent the judge a note stating
that " 'we can no longer deliberate,' " that " 'Eve
Radcliff, does not appear to be able to understand the
rules as given by you,' " that " 'nearly all my fellow
jurors questio[n] her ability to understand the rules and
her ability to reason,' " and that continuing will result in a
" 'hung jury ... based on ... one person's inability to
reason or desire to be unreasonable.' " Ibid. The judge
called the jury into the courtroom, *5 and, in the presence
of the attorneys and the defendant, read the note aloud.
The judge asked the foreman whether the jury was
deliberating. The foreman replied that the jurors were "
'just having the same conversation over the same issue

The judge then asked the foreman what the latest vote
count was, but told him not to reveal which side had
which number of votes. The foreman indicated that the
last vote count had been 11 to I. After the foreman
indicated that further deliberations would be helpful, the
judge gave the following instruction to the jury:
" 'What you do is-like I think what the instructions
were-you apply the facts to the law and you arrive at a
decision. The law is right there, and I think elements of
the law was [sic} given to you in those instructions.
They do this or not do this? Was it proven beyond a
reasonable doubt? This element, this element, this
element? If they did and you fmd unanimously they did
that, you must follow the law and find them either
guilty or not guilty of that charge.' " Ibid. (emphasis
deleted).
At this point, defense counsel objected on the ground that
the judge was improperly" 'instructing the jury ... as to
their manner of deliberation.' " Id., at 574-575. The judge
overruled the objection and continued his instruction as
follows:
" 'Ladies and Gentlemen, the only thing I'm going to
tell you right now is; once again, I told you, you'll look
up in the instructions paraphrasing it, I think I'm using
*6 the correct words: you're the sole judges of the
facts. You determine the facts. You then apply the law
to those facts as I state it to you, and you must accept
and follow the law. You can't make up your own law.
You must accept and follow the law as I state it to you. '
" ld., at 575.
The judge then excused the jury for the day.
After a day off, deliberations resumed on a Friday. Once
again, Radcliff sent the **364 judge a note asking to be
dismissed from the jury. This time she complained about
" 'feeling[s] of distrust and disrespect from the other
jurors,' " and said that" 'I have reached a point of anger,
and I don't believe I can be objective.' " Ibid. The judge
again met with Radcliff in his chambers, outside the
presence of attorneys, and asked her if she was continuing
to deliberate. Radcliff responded that she was "trying,"
but not to the satisfaction of the others. Id., at 576. The
judge thanked her and returned her to the jury room. Then
the judge met briefly with the foreman, who assured him
that Radcliff was indeed continuing to deliberate. The
jury then resumed its deliberations. The following
Tuesday, the jury returned a guilty verdict on the

'..,'Vestla.·.vNext © 2012 Thomson Reuters. No claim to original US Government Works.
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